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The attached Default Decision in case number W28.2, is hereby adopted as the Decision
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and Order of the Board of Psychology, Department of Consumer Affairs. An effective date of

December 7 , 2005 has been assigned to this Decision and Order.11
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1

2 BEFORE THE
BOARD OF PSYCHOLOGY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

3

4

5 In the Matter of the Accusation Against: Case No. W289

6

7
ANDREWB. McGARITY,Ph.D. DEFAULT DECISION AND ORDER

8

9
License No. PSY 7509

Respondent.
10

11
"'-'""

On or about May 11, 2005, an employee of the Board of Psychology (hereinafter

12

13

"Board") sent by certified mail a copy of Accusation No. W289, Statement to Respondent,

Notice of Defense in blank, copies of the relevant sections of the California Administrative

14 Procedure Act as required by sections 11503 and 11505 of the Government Code, and a request

15

16

for discovery, to Andrew B. McGarity, Ph.D. (hereinafter "respondent") at his address of record

with the Board, 1269 Hopewell Church Road, Blackstock, SC 29014. The green certified mail

17

18

receipt was signed and returned. (Copies ofthe Accusation package, along with the proof of

service and certified mail receipt are attached hereto as Exhibit 1.) Respondent submitted a

19

20

Notice of Defense. (A copy of the Notice of Defense is attached hereto as Exhibit 2.)

On or about July 7,2005, a Notice of Hearing was served by certified mail and by

21 regular mail on respondent at his address of record. The certified mail envelope was returned

22 marked "out of town." On August 8, 2005, the Notice of Hearing was reserved, and the green

certified mail receipt was thereafter signed by respondent and returned. The Notice of Hearing23

24 informed respondent that an administrative hearing in this matter was scheduled for October 6,

25 2005. (A copy ofthe Notice of Hearing, the proofs of service and the return receipt is attached

hereto as Exhibit 3.)26

27 III

28 III

1
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1

2

Respondent did not appear at the October 6, 2905 hearing. The Administrative

Law Judge found that proper notice of the hearing had been provided, and declared respondent to

3 be in default.

4

5

The Board of Psychology now proceeds to take action based upon the Accusation,

declarations and documentary evidence on file in accordance with Government Code sections

6 11505(a) and 11520.

7

8

FINDINGS OF FACT

1.

9 Thomas S. O'Connor was the Executive Officer ofthe Board of Psychology at the

10

11

time the Accusation was filed. Jeffrey Thomas is currently the Interim Executive Officer of the

Board. The charges and allegations in the accusation were brought and maintained solely in their

12

13

official capacities.

II.

14

15

On or about August 2, 1982, License No. PSY 7509 was issued by the Board to

Andrew B. McGarity, Ph.D. Said certificate is currently on inactive status, and will expire,

16 unless renewed, on July 31,2006. (A copy of the license certification is attached hereto as

17 Exhibit 4.)

18

19

III.

On May 11,2005, an Accusation was filed by the Board alleging causes for

20

21

discipline against respondent. The accusation and accompanying documents were duly served

on respondent. Respondent filed a Notice of Defense. Respondent thereafter failed to appear at

a duly noticed hearing, and respondent was declared to be in default.22

23 IV.

24 The allegations of the accusation are true as follows:

25 On or about October 21,2003, the South Carolina State Board of Psychology

26 Examiners issued its Final Order regarding respondent's license to practice psychology in South

27 Carolina. The South Carolina Board found that respondent failed to meet the standard of care in

28 conducting a child custody evaluation. Specifically, it was determined that respondent failed to

2
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1 follow American Psychological Association guidelines when he conducted a custody evaluation

incident to a divorce proceeding, and the data respondent gathered during the course of the2

3 evaluation was severely lacking in infonnation. Respondent's South Carolina license was

4

5

reprimanded, and he was placed on probation for six months. During the period of probation,

respondent's practice was required to be under supervision. After the Final Order was issued,

6 respondent sought reconsideration. The South Carolina Board ultimately denied the request for

reconsideration, and the Final Order went into effect on or about April 5, 2004. (A copy ofthe7

8 Final Order issued by the South Carolina State Board of Psychology Examiners is attached to the

Accusation, Exhibit 1 hereto.)9

10 Pursuant to the foregoing Findings of Fact, respondent's conduct constitutes

11 unprofessional conduct within the meaning of Business and Processions Code section 2960(m)

12 and is conduct subject to discipline within the meaning of section 141(a).

13

14

v.

The Board finds that pursuant to Business and Professions Code section 125.3 ,

15

16

the costs of investigation and enforcement of the case prayed for in the Accusation total $683.00,

based on the Certification of Costs, attached hereto as Exhibit 5.

17

18

DETERMINATION OF ISSUES

I.

19

20

Pursuant to the foregoing Findings of Fact, respondent's conduct constitutes

unprofessional conduct within the meaning of Business and Professions Code section 2960(m)

and is conduct subject to discipline within the meaning of section 141(a).21

22

23

Pursuant to the foregoing Findings of Fact, the costs of investigation and

enforcement of this action total $683.00. Said costs are reasonable.

24 DISCIPLINARY ORDER

25 Psychologist's License No. PSY 7509 Andrew B. McGarity, Ph.D.. is hereby

REVOKED. Respondent is ordered to pay $683.00 in costs, payable to the Board of26

27 Psychology.

28 /II

3
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2

Respondent shall not be deprived of making a request for relief from default as set

forth in Government Code section 11520(c) for good cause shown. However, such showing

3 must be made in writing by way of a motion to vacate the default decision and directed to the

4 Board ofPsychology, 1422 Howe Avenue, Suite 22, Sacramento, CA 95825 within seven (7)

5 days of the service of this Decision.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 II BILL LOCKYER, Attorney General
of the State of California

2 II JANE ZACK SIMON
Deputy Attorney General [SBN 116564]

3 II CaliforniaDepartmentof Justice
Office of the Attorney General

4 II 455 GoldenGateAvenue,Suite11000
San Francisco, California 94102

5 IITelephone: (415) 703-5544
Facsimile: (415) 703-5480

FILED
STATEOFCi'UFORNIA

BOARDOFPSYCHOLOGY

SACRAM~ 20 () 5'BY . ANALYST

6

7
Attorneys for Complainant

8

9
BEFORE THE

BOARD OF PSYCHOLOGY
DEPARTMENT OF CONSUMERAFFAIRS

STATE OF CALIFORNIA10

11

12

13
In the Matter ofthe Accusation Against: Case No. W289

14

15

ANDREWpB. McGARITY, Ph.D.
1269 Ho~ewell Church Road
Blackstock, SC 29014

ACCUSATION

16

17

License No. PSY 7509
Respondent.

18

19

THOMAS S. O'CONNOR, complainant herein, charges and alleges as follows:

1. He is the Executive Officer of the Board of Psychology, State of California

20

21

(hereinafter referred to as the "Board"), and makes these charges and allegations solely in his

official capacity.

22

23

2. On or about, August 2, 1982, respondent Andrew B. McGarity, Ph.D.

(hereinafter referred to as "respondent"), was issued License No. PSY 7509 by the Board of

24 II Psychology, authorizing him to practice psychology in the State of California. The license is

25 currently on inactive status, and will expire, unless renewed, on July 31, 2006. The Board has

26 II taken no prior disciplinary action against this license.

27 II I I I

28 /II

1.
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2

JURISDICTION

4. This accusation is brought before the Board of Psychology under the

3

4

authority of the following sections of the California Business and Professions Code (hereinafter

"Code") and/or other relevant statutory enactment:

5

6

A. Section 2960 of the Code states, in pertinent part, that the Board may

suspend, revoke or impose probationary conditions on a licensee for unprofessional conduct,

7

8

which is defined to include, but not be limited to, any of the following causes:

(m) The suspension, revocation or imposition of probationary conditions by

9

10

another state or country of a license or certificate to practice psychology or as a

psychological assistant issued by that state or country to a person also holding a license

11

12

or registration issued under this chapter if the act for which the disciplinary action was

taken constitutes a violation of this section.

13

14

B. Section 141 of the Code provides:

For any licensee holding a license issued by a board under the jurisdiction(a)

15

16

of the department, a disciplinary action taken by another state, by any agency ofthe

federal government, or by another country for any act substantially related to the practice

17

18

regulated by the California license, may be a ground for disciplinary action by the

respective state licensing board. A certified copy of the record of the disciplinary action

19

20

taken against the licensee by another state, an agency of the federal government, or

another country shall be conclusive evidence of the events related therein.

21 c. Section 125.3 of the Code provides, in pertinent part, that in any order

22

23

issued in resolution of a disciplinary proceeding before any board within the Department of

Consumer Affairs, the board may request the administrative lawjudge to direct a licentiate found

24

25

to have committed any violation of the licensing act to pay a sum not to exceed the reasonable

costs of the investigation and enforcement of the case.

26

27

Section 2964.6 ofthe Code provides that, n[a]n administrativeD.

28

disciplinary decision that imposes terms of probation may include, among other things, a

requirement that the licensee who is being placed on probation pay the monetary costs associated

2.
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1

2

with monitoring the probation."

5. Respondent is subject to discipline within the meaning of section 141 and

3

4

is guilty of unprofessional conduct within the meaning of section 2960(m) as more particularly

set forth herein below.

5

6

FIRST CAUSE FOR DISCIPLINE

(Discipline Imposed by Another State)

On or about October 21,2003, the South Carolina State Board of7

8

6.

Psychology Examiners issued its Final Order regarding respondent's license to practice

psychology in South Carolina. The South Carolina Board found that respondent failed to meet9

10 the standard of care in conducting a child custody evaluation. Specifically, it was determined

that respondent failed to follow American Psychological Association guidelines when he11

12 conducted the custody evaluation incident to a divorceproceeding, and the data respondent

gathered during the course of the evaluation was severely lacking in information. Respondent's13

14 South Carolina license was reprimanded, and he was placed on probation for six months. During

the period of probation, respondent's practice was required to be under supervision. After the15

16 Final Order was issued, respondent sought reconsideration. The South Carolina Board ultimately

denied the request for reconsideration, and the Final Order went into effect on or about April 5,17

18 2004.

19

20

Attached as Exhibit A is a true and correct copy of the Final Order issued

by the South Carolina State Board of Psychology Examiners

21

22

7. The discipline imposed by the South Carolina State Board of Psychology

Examiners constitutes a violation of section 141 and unprofessional conduct within the meaning

23

24

of Code section 2960(m).

PRAYER

25

26

WHEREFORE,the complainant requests that the Psychology Board hold a

hearing on the matters alleged herein and that following said hearing, issue an order:

27

28

1. Suspending or revoking Psychology License No. PSY 7509 heretofore

issued to Andrew B. McGarity, Ph.D,;

3.
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2

2. Ordering respondent to pay the Board the actual and reasonable costs of

3

the investigation and enforcement of this case; and, if respondent is placed on probation, the

costs of probation monitoring; and,

3. Taking such other and further action as the Board deems necessary and

DATED: May 11, 2005.

~()~
THOMASS. 0'1 .

Executive Officer
Board of Psychology

Complainant

4.

4

5 II proper.
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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South Carolina Department of Labor, Licensing and Regulation
Mark Sanford South Carolina Board of Examiners in Psychology
Governor 110 Centerview Drive

Adrienne Riggins Youmans Post Office Box 11329
Director Columbia, SC 29211-1329

Phone: (803) 896-4664
FAX: (803) 896-4687

www.llr.state.sc.us

RECEIVED
BOARDOF PS ycr,J[1' rr;v

2005MAR -4 AMII: 50

March 1, 2005

Marsha J. Guzzi
Enforcement Analyst
California Board of Psychology
1422 Howe Ave., Suite 22
Sacramento, CA 95825-3200

Dear Ms. Guzzi:

Your request for certified copies of any disciplinary action taken against Andrew B. McGarity,
Ph. D. including the "Statement of Charges", and "Final Decision" was received in the office of
the South Carolina Board of Examiners in Psychology on February 15, 2005. Enclosed are
certified copies of those documents.

Also per your request for positive identification, our records indicate Dr. McGarity's date of birth
is July 11,1939, social security number i and last know address is 1269 Hopewell
Church Road., Blackstock, South Carolina, 29014. To our knowledge there are no criminal
actionsagainstDr. McGarity. .

If I can be of additional assistance, please feel free to contact me at the above telephone
number/address.

Sincerely,

~a$~ q:~
PatriciaF. Glenn
Administrator



BEFORE THE SOUTH CAROLINA STATE BOARD OF PSYCHOLOGY EXAMINERS

In the Matter of:

ANDREWB. McGARITY, Ph.D.
FINAL ORDER

License #695,

Respondent.

This matter came before the Board of Psychology Examiners (the Board) for hearing on

) Septem~er 19, 2003, as a result of the Notice and Formal Accusation which was served upon the
Respondent aridfiledwith the Board. The hearing washeld pursuant to S.C. CodeAnn. §40-55-130
(1976), as amended, to hear the charg~s alleged in the Formal Accusation and determine if the
Respondent's license to practice psychology should be revoked, suspended, or otherwise modified
as provided by law. Patrick D~Hanks, Esquire, represented the State. F. Glenn Smith, Esquire,
represented the Respondent.

The Respondent was charged with violation of S.C. Code Ann. §40-55-150(A)(8) (Supp.
1998 and 1999) and S.c. Code of Regulation. No. 100-4(C)(4) and (6) (Supp. 1998 and 1999).

FINDINGS OF FACT

,~ ,

Based upon the preponderance of the evidence on the whole record, the Board finds the facts
ofthe case to be as follows:

1. The Respondent is a clinical psychologist duly licensed to practice in the State of
South Carolina, andwas so licensed at all times relevant to the allegations in the Formal Accusation.

2. The State filed a Formal Accusation accusing the Respondent of failing to follow
American Psychological Association (APA) guidelines when he conducted a custody evaluation
incident to a divorce proceeding. Although the Respondent acknowledged in his response to the
initial accusations that the custody evaluation in question was conducted "with the experience
obtained through the American Psychological Association principles", he also asserted that the
Board could not charge him with failing to follow guidelines that have not been formally adopted
by the Board. An expert in the area of custody evaluations testified for the State. According to the
expert's testimony, it is generally accepted within the profession that APA guidelines are employed
when conducting custody evaluations. The Board agrees with the State's expert that, as there are
no other guidelines for conducting evaluations, it is generally accepted that the APA guidelines are
controlling. A copy of the Respondent's response, dated February 7, 2001, was placed in evidence
and provided to the Board.

Page 1 of 4
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- 3. The State's expert additionallytestified that the data gatheredby the Respondent in
conducting the custody evaluation was severely lacking in information necessary to conduct a
competent evaluation. He testified aboutnumerous specific deficienciesin the evaluation, the most
egregious being the Respondent's failure to have any contact with the children. The Respondent
gave two explanations in his testimony for not making contact with the,children. One being the
children's young age, at the time of the evaluation the children were ages two and three years, and
the other being that he was not paid to evaluate the children. He also testified that he did not feel
qualified to conduct an evaluationwith children that young in age. However,the expert testified that
the young ages of the childrenwas more of a compelling reason for the Respondent to have contact
with them, if not for an evaluation, to observe the interaction between each parent and the children
before making a definitive recommendationonwhich parent shouldbe awardedcustody. The Board
agrees with the expert's testimony as it relates to the deficiencies in the custody evaluation
conducted by the Respondent.

4. The Board notes the Respondent's objection to the expert's use of the deposition of
one of the parents involved in the custodycase in formulating his opinionbecause the deposition was'
taken after the Respondent completedthe evaluation. However, the expert testified that had he not
been provided with the deposition,he still would have reached the sameconclusion in the case since
the deposition, for the most part, only highlighted the deficiencies in the data collected by the
Respondent. He also testified that there was nothing in the Respondent's office records or the
evaluation that indicated the Respondenteven inquired about much of the relevant information that
was in the deposition. It was the expert's opinion that the custody evaluation performed by the
Respondent failed to meet the generally accepted standard of care normally expected of clinical
psychologists practicing in the Stateof South Carolina. The Board agreeswith the expert's opinion
in this case.

CONCLUSIONS OF LAW

Following careful considerationof the facts in this matter, the Board finds and concludes as
a matter of law that:

1. The Board hasjurisdiction in thismatter and, uponfindingthat a licensee has violated
any of provisions of S.C. Code Ann. §40-55-130, supra, has the authority to order the revocation,
suspension or otherwise restrict the license or permit of the psychologist, publicly or privately
reprimand the holder of a license or permit, or take other reasonable action short of revocation or
suspension, such as requiring the licenseeto undertake additional professional training subject to the
direction and supervision of the Board or imposing restraint upon the professional practice of the
licensee as circumstances warrantuntil the licensee demonstrates to theBoard adequate professional
competence. Additionally, the Boardmay impose a fine not to exceed five hundred dollars, and the
reasonable costs of the investigation and prosecution of the disciplinary action.

2. The Respondent hasviolated S.C. Code Ann. §40-55-150(A)(8)(1976), as amended,
in that the Respondent has violated the following Code of Ethics adopted by the Board:

Page2 of4



(A) Regulation No.1 00-4(C)(6)inthat the Respondentconducted a child custody
evaluation and rendered a formal professional opinion in the case without gathering sufficient
information upon which to base his opinion.

3. The sanction imposed is consistent with the purpose of these proceedings and has
been made after weighing the public interest and the need for the continuing services of qualified
psychologists against the countervailing concern that society be protected from professional
ineptitude and misconduct.

4. The sanction imposed is designed not to punish the Respondent, but to protect the
life, health, and welfare of the people at large.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:

1. The Respondent shall be, and hereby is, publicly reprimanded.

2. The Respondent's license shall be placed in a probationary status for a period of six
(6) months, and during the probationary period the Respondent's practice shall be under the
supervision of a licensed clinical psychologist who shall be selected by the Board. During the
supervisory period, the Respondent shall meet with the supervising psychologist on a bi-monthly
basis for a review of his practice. At the conclusion of the probationary period, but prior to
termination of the probation, the Respondent and the supervising psychologist shall be required to
make an appearance before the Board. All costs associated with the supervision of Respondent's
practice shall be borne solely by the Respondent, and shall be paid within thirty (30) days of
Respondent's receipt of an invoice. .

3. TheRespondent shallpromptly advisethe Board in writing of any changes in address,
employment, practice, professional status, or compliance with this final order. Correspondence and
notices mentioned hereby shall be directed to:

South Carolina Department of Labor, Licensing
and Regulation

State Board of Examiners in Psychology
Post Office Box 11329
Columbia, South Carolina 29211

4. The Respondent shall cooperatewith the Board, its attorneys, investigators, andother
representatives in the investigation of the Respondent's practice and compliance with the provisions
ofthis final order. It is the Respondent's responsibility to demonstrate compliance with each and
everyprovision ofthis final order. Failure by the Respondent to abide by any ofthe aforementioned
conditionsof his probation, or ifthe Respondent is otherwise unable to practice with reasonable skill
and safety to patients, may warrant the immediate temporary suspension of his license to practice
in this State pending hearing into the matter and until further order of the Board.

Page3 of 4
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.

5. This final order shall take effect upon the service of the order on the Respondent or
Respondent'scounsel. -

AND IT IS SO ORDERED.

STATE BOARD OF PSYCHOLOGY EXAMINERS

BY: ~
Chainnan of the Board

October~ 2003

Page 4 of 4
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BEFORE THE SOUTH CAROLINASTATE BOARDOF PSYCHOLOGYEXAMINERS

In the Matter of:

ANDREWB. McGARITY, Ph.D.

License # 695 FORMAL ACCUSATION

Respondent.

I.

1. Respondent is currently licensedby the South Carolina State Board of Psychology
ExaminersC'Board"), License No. 695, originallyissued on March 20, 1998, andrenewed annually
thereafter.

2. The Board has jurisdiction over this matter.

ll.

Upon information and belief, Respondent engaged in misconduct in violation of S.C. Code
of Laws Ann. § 40-55-150(A)(8)(Supp. 1998 & 1999)and South Carolina Regulations No. 100-
4(C)(4) and (6)(Supp. 1998 & 1999) as set forth herein below:

1. During the approximate period of August 1999, Respondent failedto obtain sufficient
informationbefore rendering aprofessionalopinion.Respondent conducted a mentalstatus evaluation

. ofM.G.C.(a clientwhosenameis knownto theRespondent)Respondentrenderedan opinionor
assessmentof the clientwithout reviewinghospital records, testing, or consultationwith the client's
mental health practitioner. Respondent assessed the client after reviewing an intake form,
observations, an interview, and two records from the client's mental health practitioner.

2. Respondent conducted a court ordered custody evaluation ofR;S. and 1.S. (Whose
namesare known to the Respondent) incidentto a divorce proceeding. Respondent failed to follow
AmericanPsychological Associationguidelinesfor conductingchildcustody evaluations.Respondent
did not adequately relate psychological functioningof the parents to their parenting capacities, did
not assess the quality ofthe children's attachmentwith each parent nor did Respondent comment on
the interaction of the children with their parents. Finally, Respondent did not access the parenting
capacity of the paternal grandparents who were secondary care givers.

ill

PURSUANT to S.C. Code Ann.§§ 40-55-130 through 40-55-160 (Supp. 1998& 1999), the
Board has the authority to revoke or suspendyour licenseto practice psychology, or to take actions
short of a total revocation such as entering into a consent agreement with the licensee requiring
additionaltraining, supervision,or restrictions subjectto the Board's satisfactionthat the licenseehas

. (R.EV.7/19/95) Page 1 of 2
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demonstrated adequate professional competence. TAKE NOTICE THAT

a.

b.

April ~o

. (REY.71!9195)

Yau are entitled to an opportunity to be heard with respect to the charges.

Hearings are held in accordance with the South Carolina AdministrativeProcedure
Act, as set forth in S.C. Code Ann. §§1:'23-310though 1-23-400. Your procedural
rights are contained therein. You havesuch rights as: (1) to present evidence;(2) to
present argument on all issues; (3) to retain counsel; (4) and to cross examine
witnesses presented in the case of a hearing. Additional rights are set out within the
said section of the S.C. Code.

,2001.

STATE BOARD OF PSYCHOLOGY EXAMINERS

BY: p.r,'IJW1.LE... ~ J Ph. D.
DAVIDE. BARRETT, Ph.D.
Chainnanof the Board
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In the Matter of:

SOUTH CAROLINA DEPARTMENT OF :LABOR, LICENSING & REGULATION
. BEFORE THE SOUTH CAROLINA BOARD OF EXAMINERS IN PSYCHOLOGY

RECEIVF.r

NO~2 4 2003
MOTION AND PETITION

TO RECONSIDER FINAL ORDER

,. .

Respondent.

)
)
)
)
)
)
)

Andrew B. McGarity, Ph.D.

Licensed Psychologist #000695,

The Respondent seeks an Order altering and amending the Final Order in this cause dated

October 21,2003, in the following particulars:

1. Detennining that the fIrstaccusation is dismissed with prejudice.

2. The issuance of an unpublished Final Order written; or,

3. The withdrawal of the Final Order and the issuance of a letter of caution or letter

of warning, at most, in its stead; or,

4. A suspension of the Final Order, unpublished, conditioned upon Dr. Andrew B.

McGarity's not conducting any other custody evaluations.

II. GROUNDS

The fIrst charge made against Dr. McGarity was not pursued and the record is clear that

the State was not going to prosecute the case yet the Board failed to make such a determination.

The decision of the Board is inconsistentwith the history of its disciplinary actions. In its

own reports for 1997-1998, there was a letter of caution and a letter of warning issued relating to

custody evaluations. In 1998-1999, there were two letters of caution involving custody matters.

One involved a psychologist who accompaniedhis client to North Carolina to testify in a custody

case and spent the night with her which was not made public!

In the report for 2000-2001, a letter of warning was issued relating to a custody

evaluation.

Not one public reprimand has been issued in six years involving custody evaluations.

The actions of the psychologist who were issued the letters of caution or letters of warning were

much more egregious than that of which Dr. Andrew B. McGarity has been accused.



. .
Therehas beenno explanationby the Boardtojustify its radicaldeviationfromits

historical practice with regard to the discipline in the matters of custody evaluations. To single

Dr. McGarity for special treatment, which is inconsistentwith the Board's history, is

inexplicable.

Further, the Final Order relates to his entire practice when the only error, if any, involves

a child custody evaluation. Dr. McGarity asserted under oath that he would never again

undertake a child custody evaluation. The ruling of the Board should be applicable only to any

November

future child custody evaluation that he may do.

F. GLE SM!
ATTORNEY FOR

Andrew B. McGarity, Ph.D.
1510 Calhoun Street, Second Floor
Columbia, South Carolina 29201
Telephone No.: (803) 771-6107
Facsimile No.: (803) 799-8249

21st , 2003

Columbia, South Carolina

2



soum CAROLINADEPARTMENTOF LABOR,LICENSINGAND REGULATION
. BEFORE THE SOUTHCAROLINASTATEBOARDOF

PSYCHOLOGY EXAMINERS

In the Matter of:

ANDREW B. McGARITY, Ph.D.,

License No. 695,
RETURN TO MOTION AND PETITION
TO RECONSIDER FINAL ORDER

Respondent.

The Petitioner herein, State of South Carolina Department of Labor, Licensing and
Regulatio~ State Board of Psychology Examiners (the Board), making return to Respondent's
Motion and Petition to ReconsiderFinalOrder, dated November 21,2003, would respectfully show
that:

1. The Board properly accepted the standard as establishedby expert testimony. There.
was ample evidencewhich establishedthe standardfor childcustody evaluationsand
testimony which establisheda deviation therefrom. There is no requirement for the
APA Standards to be adopted by the Board. The standard of care is derived from a
numbers of sources, not merely a statute or regulation.

2. Respondent appears to require a findingon every specificallegation contained in the
Formal Accusation.Respondent specificallyrequeststhat the Board (l)decide whether
he adequately related the psychological functioningto the parenting capacity; (2)
whether he failedto accessthe qualityof the child's attachment with each parent and;
(3) whether Respondentfailed to comment on the interactionbetween the parent and
the child. These are the specific areas commented on by Dr. Van Wyke. In
determiningthat the Respondentdidnot meet the appropriatestandard, Dr. Van Wyke
listedthese areasas to'how Respondentfailedto meetthe standard. In paragraph three
within the Boards Findings of Fact the Board accepts the expert testimony as it
relates to deficienciesin the custody evaluations conducted by the Respondent;
therefore, the Board did implicitlymake such findings.

3. Respondent furtherassertsthat the sanctionwas punitive.The Board, once misconduct
was determined, was entitled to hand down any sanction authorized by law. On page
three of the FinalOrder, there are two specificreasons for the sanction set forth. The
second reason for the sanction clearlyfinds that its purpose is not to punish the
Respondent, but to protect the public. Respondent admits that he may not feel
competent conductingevaluationsof young childrenand will not engage in any further
child custody evaluations. It is clear from this information that Respondent was not
qompetent to conduct a proper childcustody evaluation of a young child by way of

Page 1 of3



training or experience. The result of this situation resulted in a very inadequate
evaluation being submittedby a licensedpsychologist.

4. Respondent asserts that the State did not pursue the first charge.

a. The disposition of the first charge is irrelevant and may not be raised in
establishingguilt or determining sanctions.

b. The Board's Final Order, dated October 21,2003, does not mention the first
charge at allin its Findingsof Fact. Thus, the dispositionofthe first case does
not affect the Board's Conclusions of Law.

5. The Board's decision to prosecute the instant case against Respondent is within its
discretion and did not constitute a patent abuse of discretion.

a. An agencyhas inherentprosecutorialdiscretionin makingits decisionwhether
to prosecute a case. An agency's decision not to take enforcement action is
presumed unreviewable. See Heckler v. Chaney, 470 U.S. 821 (1985).
Additionally,the standard of review for selectiveenforcement challengesto
agency decisions is patent abuse of discretion. FTC v. Universal-Rundle
Corp., 387 U.S. 244,250 (1967).

b. The Board's decisionto refuse to withhold enforcementis peculiarly within
its expert understanding. Id at 251. The decision must be based upon a
reasonable evaluationof the merits of Respondent's case. Id

c. The dispositionof prior cases involvingchild custody evaluationswas based
on the facts and circumstances of prior cases, and is not relevant to this
proceeding, in which Respondent has clearly violated the standard of care.
Furthermore, if the Board was estopped trom prosecuting cases simply
because all such violations have not been enforced, it would be prevented
trom accomplishingits purpose of protecting the public.

d. Therefore, the Board's Order does not constitute a patent abuse of discretion
and should be upheld.

6. The Board acted within its discretion in imposing sanctions.

a. S.C. Code Ann. § 40-55-150 (A) provides that the Board may, inter alia,
restrict the license or reprimand a licensee upon a finding of misconduct as
defined in that Section.

b. The Board foundthat Respondent had violated S.C. Code § 40-55-150(A)(8)
and S.c. Code Regs. 100-4(C)(6). The fact that other custody matters which
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did not involve breaches of the standard of care have received letters of

concern is of no significance.Respondent has not shownthat his deficiencies
were similar to others who received a different result. In making this
argument, Respondent has to first concede that he engaged in a violation of
his professionalstandards. TheBoard is entitledto and must,judge each case
on its own merits. To render the same sanction for all cases of a specifictype
would implythat sanctionswere not rehabilitative,or designedto protect the
public. "Cookie-cutter" sanctions,which ignore the facts of the case, are more
likelyto be determinedto be punitive.What Respondent has challengedin his
motion is the discretionof thisBoard to issue a Fonnal Accusation.He asserts

that the Board should have not issued formal charges. This is not proper.
Respondent must compare his case against other cases which resulted in
formal action. The decision to issue a formal accusation is not subject to
challenge.

c. While the misconduct occurred within the context of a custody evaluation,
Respondent's conduct, which involved rendering a formal professional
opinion without gathering sufficient information upon which to base his
opinions, could have occurredin any context withinRespondent's practice of
psychology.

d. Therefore, the Board acted withinits authority in issuing a publicreprimand
and imposing probation for a six (6) month period.

For the foregoingreasons, Petitioner respectfullyrequests that this Court denyRespondent's
motion for reconsideration.

Respectfully submitted,

'pATRICK :a:-HANKS
Assistant General Counsel

South Carolina Department of Labor,
Licensing and Regulation
P.O. Box 11329
Columbia, S.c. 29211-1329
(803) 896-4470

Columbia, South Carolina
January..2f, 2004.
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BEFORE THE SOUTH CAROLINA STATE BOARD OF PSYCHOLOGY
EXAMINERS

In the Matter of:

ANDREW B. McGARITY, Ph.D. ORDER ON MOTION AND PETITION
FOR RECONSIDERATION AND STAY

OF ENFORCEMENT OF FINAL ORDERLicense #695,

Respondent.

By Final Order dated October 21, 2003, the South Carolina State Board of Psychology
Examiners (the Board) found that the State proved by a preponderance of the evidence that the
Respondent had violated the Board's Practice Act. In its Final Order, the Board made specific
findings of fact, conclusions of law and its determination of the appropriate sanction given the
circumstances of the case. On or about November 24,2003, the Respondent filed a Motion and
Petition to Reconsider the Final Order. The Respondent's Motion sought to have the Final Order
altered and amended in several particulars, including: (1) Detennining that the first accusation is
dismissed with prejudice; (2) the issuance of an unpublished final order written; or (3) the
withdrawal of the Final Order and the issuance of a letter of caution or letter of warning, atmost, in
its stead; or (4) a suspension ofthe Final Order, unpublished, conditionedupon the Respondent not
conducting any other custody evaluations. The State filed a Return to the Respondent's Motion and
Petition on or about January 28,2004.

I:

The Board met on January 30, 2004 at which time it took under considerationthe
Respondent's Motion and Petition along with the State's Return. Each of the grounds stated in the
Motion and Petition were taken into consideration by the Board during its deliberation of the merits
of the Motion. The Respondent's first stated ground is that the first charge in the Complaint was
not prosecuted by the State, and the failure of the Board to specifically make such a determination
in the Final Order. In his Motion, the Respondent stated that the record shows that the;Statewas not
prosecuting the first charge, and no evidence was presented on the allegations. Given the State's
failure to prosecute the charge, and that no evidence was presented, the Board declined to address
the charge in the Final Order; but addressed only the charges and evidence that were before it for
consideration. However, if the Respondent seeks a fonnal dismissal of the first charge, the Board
finds that the first charge as set forthin Subsection II, Paragraph #1 ofthe Formal Accusation should
be dismissed. The Board declines to dismiss the charge with prejudice, finding that the Respondent
has failed to state a sufficient reason for such a dismissal.

With respect to the second ground stated in the Motion and Petition, that being that the
Board's decision in this case is inconsistent with the history of its disciplinary actions, the Board
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finds that the argument is without merit. Each disciplinary case is considered on an individual basis
taking into consideration the facts involved in the particular case. The Respondent's case was
judged independent of all prior cases, with the Board concluding after the presentation of all the
evidence by both sides, that the Respondent had violated the Act governing the practice of
psychology in this State. After careful consideration of findings of fact and legal conclusions, the
Board came up with what it deemed an appropriate sanction given the nature of the violation. The
Board is not now persuaded that the sanction imposed is unduly harsh or that the sanction is not
warranted in this case. Additionally, the Board's Practice Act provides that once a violation is
found, the Board may impose a sanction that ranges from a reprimand to revocation of a license. In
light of the evidence against the Respondent, the Board finds that the sanction imposed is within the
Board's authority and i;;appropriate in addressing the violation in a manner that will not punish the
Respondent, but that will protect the public from professional ineptitude. For the reasons stated
herein, the Board finds that the Respondent's motion for the issuance of an unpublished final order;
or the issuance of a letter of caution or letter of warning; or the suspension of the Final Order,
unpublished, conditioned upon the Respondentnot conducting anyothercustodyevaluations, should
be denied.

Further, at the same time the Respondent filed his Motion and Petition to Reconsider, he also
filed a Motion and Petition For A Stay of the Application and Enforcement ofthe Final Order. The
Board took this Motion under consideration at its meeting on January 30, 2004, and after a careful
review of the Motion, the Board finds that the Motion should be granted. However, the Board's
decision to grant the Motion on a limited basis is not in response to the arguments put forth by the
Respondent in the Motion itself, since most of the arguments were addressed during the evidentiary
hearing or in the Final Order. The decisionto grant the Motion is based solely on the Board's desire
not to prejudice the Respondent should he desire to seek appellant review of the Final Order.
Therefore, enforcement ofthe Final Order will be stayed for a period of thirty (30) days beginning
on the date this order on the motion is served upon the Respondent or his legal counsel. At the
expiration of the 30 days, the Final Order will become enforceable as written.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that, the first
charge as set forth in Subsection II,Paragraph #1 ofthe Formal Accusation shal~be, and hereby is,
dismissed.

IT IS FURTHER ORDERED, ADJIJ:DGEDAND DECREED that the Respondent's
Motion and Petition for the issuance of an unpublished final order, or withdrawal of the final order
and the issuance of a letter of caution or letter of warning, or a suspension of the final order,
unpublished, conditioned upon the Respondent not conducting any other custody evaluations, shall
be, and hereby is, denied.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that enforcement of the
Final Order shall be stayed for aperiod of thirty (30) days beginning on the date this order is served
upon the Respondent or Respondent's counsel. At the expiration of30 days, the Final Order shall
become enforceable as written.
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AND IT IS SO ORDERED.

;1t.llkDAl~o04
/

STATE BOARD OF PSYCHOLOGY EXAMINERS

BY: ~
Chainnan of the Board
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COpy OF GOVERNMENT CODE SECTIONS 11507.5, 11507.6 AND 11507.7

PROVIDED PURSUANT TO GOVERNMENT CODE SECTIONS 11504 AND 11505

SECTION 11507.5: Exclusivity of discovery provisions

The provisions of Section 11507.6 provide the exclusive right to and method of discovery as to any proceeding
governed by this chapter.

SECTION 11507.6: Request for discovery

After initiation of a proceeding in which a respondent or other party is entitled to a hearing on the merits, a
party, upon written request made to another party, prior to the hearing and within 30 days after service by the agency of
the initial pleading or within 15 days after such service of an additional pleading, is entitled to (1) obtain the names and
addresses of witnesses to the extent known to the other party, including, but not limited to, those intended to be called
to testify at the hearing, and (2) inspect and make a copy of any of the following in the possession or custody or under
the control of the other party:

(a) A statement of a person, other than the respondent, named in the initial administrative pleading, or in any
additional pleading, when it claimed that the act or omission of the respondent as to such person is the basis for the
administrative proceeding;

(b) A statement pertaining to the subject matter of the proceeding made by any party to another party or person;

(c) Statements of witnesses then proposed to be called by the party and of other persons having personal
knowledge of the acts, omission or events which are the basis for the proceeding, not included in (a) or (b) above;

(d) All writings, including, but not limitedto, reports of mental, physical and blood examinations and things
which the party then proposes to offer in evidence;

(e) Any other writing or thing which is relevant and which would be admissible in evidence;

(t) Investigative reports made by or on behalf of the agency or other party pertaining to the subject matter of
the proceeding, to the extent that such reports (1) contain the names and addresses of witnesses or of persons having
personal knowledge of the acts, omissions or events which are the basis for the proceeding, or(2) reflect matters
perceived by the investigator in the course of his or her investigation, or (3) contain or include by attachment any
statement or writing described in (a) to (e),inclusive, or summary thereof.

For the purpose of this section, "statements" include written statements by the person signed or otherwise
authenticated by him or her, stenographic, mechanical, electrical or other recordings, or transcripts thereof, of oral
statements by the person, and written reports or summaries of such oral statements.

Nothing in this section shall authorize the inspection or copying of any writing or thing which is privileged ITom
disclosure by law or otherwise made confidential or protected as the attorney's work product.

(g) In any proceeding under subdivision (i) or G) of Section 12940, or Section 19572 or 19702, alleging
conduct which constitutes sexual harassment, sexual assault, or sexual battery, evidence of specific instances of a
complainant's sexual conduct with individuals other than the alleged perpetrator is not discoverable unless it is to be
offered at a hearing to attack the credibility of the complainant as provided for under subdivision G) of Section 11513.
This subdivision is intended only to limit the scope of discovery; it is not intended to affect the methods of discovery
allowed under this section.

SECTION 11507.7. Petition to compel discovery; Order; SanCtions

(a) Any party claiming his request for discovery pursuant to Section 11507.6 has not been complied with may
serve and file a verified petition to compel discovery in the superior court for the county in which the administrative
hearing will be held, naming as respondent the party refusing or failing to comply with Section 11507.6. The petition

shall state facts showing the respondent party failed or refused to comply with Section i 1507.6, a description of the
matters sought to be discovered, the reason or reasons why such matter is discoverable under this section, and the ground
or grounds of respondent's refusal so far as known to petitioner.



-- --- --- -

(b) The petition shall be served upon respondent party and filed within 15 days after the respondent party first
evidenced his failure or refusal to comply with Section 11507.6 or within 30 days after request was made and the party
has failed to reply to the request, whichever period is longer. However, no petition may be filed with 15 days of the date.
set for commencement ofthe administrative hearing except upon order ofthe court after motion and notice and for good
cause shown. In acting upon such motion, the court shall consider the necessity and reasons for such discovery, the
diligence or lack of diligence of the moving party, whether the granting of the motion will delay the commencement of
the administrative hearing on the date set, and the possible prejudice of such action to any party.

(c) If from a reading of the petition the court is satisfied that the petition sets forth-good cause for relief, the
court shall issue an order to show cause directed to the respondent party; otherwise, the court shall enter an order denying
the petition. The order to show cause shall be served upon the respondent and his attorney of record in the administrative
proceeding by personal delivery or certified mail and shall be returnable no earlier that 10 days trom its issuance nor later
than 30 days after the filing ofthe petition. The respondent party shall have the right to serve and file a written answer
or other response to the petition and order to show cause.

(d) The court may in its discretion order the administrative proceeding stayed during the pendency of the
proceeding, and if necessary for a reasonable time thereafter to afford the parties time to comply with the court order.

(e) Where the matter sought to be discovered is under the custody or control of the respondent party and the
respondent party asserts that such matter is not a discoverable matter under the provisions of Section 11507.6, or is
privileged against disclosure under such provisions, the court may order lodged with it such matters as are provided in
subdivision (b) of Section 915 of the Evidence Code and examine such matters in accordance with the provisions thereof.

(t) The court shall decide the case on the matters examined by the court in camera, the papers filed by the
parties, and such oral argument and additional evidence as the court may allow.

(g) Unless otherwisestipulatedby the parties, the court shall no later than 30 days after the filing of the .petition
file its order denying or grantingthe petition, provided,however, the court may on its own motion for good cause extend
such time an additional 30 days. The order ofthe court shall be in writing setting forth the matters or parts thereof the
petitioner is entitled to discover under Section 11507.6. A copy of the order shall forthwith be served by mail by the
clerk upon the parties. Where the order grants the petition in whole or in part, such order shall not becomeeffectiveuntil
10 days after the date the order is served by the clerk. Where the order denies relief to the petitioning party, the order
shall be effective on the date it is served by the clerk.

(h) The order of the superior court shall be final and not subject to review by appeal. A party aggrieved by
such order, or any part thereof, may within 15 days after the service of the superior court's order serve and file in the
district court of appeal for the district in which the superior court is located, a petition for a writ of mandamusto compel
the superior court to set aside or otherwise modifYits order. Where such review is sought from an order granting
discovery, the order ofthe trial court and the administrativeproceeding shall be stayed upon the filing of the petitionfor
writ of mandamus,provided, however, the courtof appeal may dissolve or modifYthe stay thereafter if it is in the public
interest to do so. Where such review is sought from a denial of discovery, neither the trial court's order nor the,
administrative proceeding shall be stayed by the court of appeal except upon a clear showing of probable error.

(i) Where the superior court finds that a party or his attorney, without substantial justification. failed or refuse
to comply with Section 11507.6, or, without substantial justification, filed a petition to compel discovery pursuant to this
section, or, without substantial justification, failed to comply with any order of court made pursuant to this section, the
court may award court costs and reasonable attorney fees to the opposing party. Nothing in this subdivision shall limit
the power of the superior court to compel obedience to its orders by contempt proceedings.



BEFORE THE
BOARD OF PSYCHOLOGY

STATE OF CALIFORNIA

In the Matter of the Accusation

Against:

Respondent.

)
)
)
)
)
)
)
)
)
)

STATEMENT TO RESPONDENT

No. W289

Andrew B. McGarity, Ph.D.

TO THE RESPONDENT ABOVE -NAMED:

There is attached hereto a copy of the Statement of Issues which has been filed with the
office of the State agency named herein and which is hereby served upon you.

Unless a written request for a hearing signed by you or on your behalf is delivered or mailed
to the agency named herein within fifteen (15) days after a copy of the Accusation was personally
served on you or mailed to you, you will be deemed to have waived your right to a hearing in this
matter and the agency may proceed upon the Accusation without a hearing and may take action
thereon as provided by law.

The request for a hearing may be made by delivering or mailing one of the enclosed forms
entitled "Notice of Defense" or by delivering or mailing a notice of Defense as provided in Section
11506 of the Government Code to the Deputy Attorney General in this case, whose name, address
and telephone number appear on the front page of the Accusation.

The hearing may be postponed for a good cause. If you have good cause, you are obliged to
notify the agency within 10 working days after you discover the good cause. Failure to notify the
agency within 10 days will deprive you of a postponement. .

You may, but need not, be represented by counsel at any or all stages of these proceedings.
The enclosed Notice of Defense, if signed and filed with the above - designated agency shall be

deemed a specific denial of all parts of the Accusation, but you will not be permitted to raise any
objection to the form of the Accusation unless you file a further Notice of Defense as provided in
Section 11506 of the GovernmentCode within fifteen (15)Days after service of the Accusation upon
you.

If you file any Notice of Defense within the time permitted, a hearing will be had upon the
charges made in the Accusation.



Copies of Section 11507.5,11507.6 and 11507.7 of the Government Code are attached. .

If you desire the names and addresses of witnesses or an opportunityto inspect and copy the
items mentioned in Section 11507.6 of the Government Code in possession, custody or control of
the agency, you may contact the Deputy Attorney General, whose name, address, and telephone
number appear on the first page of the Accusation.

STIPULATED SETTLEMENTS

Very often, administrative cases are settled by the parties through discussions and
negotiations. Our procedures do not -includea formal settlement conference, which is a common
procedure in civil court cases. However, all parties in this case should get together at the earliest
time to discuss any possible stipulations or settlement that can be mutually agreed upon.



BOARD OF PSYCHOLOGY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation

Against:

Respondent.

)
)

')
)
) NOTICE OF DEFENSE
) (Gov. Code Sections 11505& 11506)
)
)
)

No. W289

Andrew B. McGarity, Ph.D.
License No. PSY 7509

I, the undersigned, the respondent named in the above-entitled proceeding, hereby
acknowledge receipt of a copy of the Accusation, Statement to Respondent, Government Code
sections 11507.5, 11507.6 and 11507.7, and two copies of a Notice of Defense.

I hereby request a hearing in said proceeding to permit me to present my defense to the
charges contained in said Accusation.

DATED:

Respondent's Signature

Respondent's Mailing Address

Telephone No. U

Check off appropriate statement

I am represented by counsel whose name, address, and telephone number are
shown below.

I am not now represented by counsel. If and when counsel is retained,
. iplmediate notificationof the attorney'sname, address,and telephonenumber
will be filed with you so that counsel will be on record to receive legal
notices, pleadings, and other papers.
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1

2

BILL LOCKYER, Attorney General
of the Stateof California .

JANE ZACK SIMON, State Bar No. 116564
Deputy Attorney General

California Department of Justice
455 Golden Gate Avenue, Suite 11000
San Francisco, California 94102
Telephone: (415) 703-5544
Facsnnile: (415) 703-5480

Attorneys for Complainant

3

4

5

6

7

8

9

10

BEFORE THE
BOARD OF PSYCHOLOGY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

11

12
In the Matter of the Accusation Against: Case No. W289

REQUEST FOR DISCOVERY

[Gov. Code § 11507.6]
13

14

ANDRE"I>B. McGARITY, Ph.D.
1269 Ho~ewell Church Road
Blackstock, SC 29014

15

16

License No. PSY 7509

Respondent.
17

18

19

20 TO RESPONDENT:

21

22

Under section 11507.6of the Government Code of the State of California, parties

to an administrative hearing, including the Complainant, are entitled to certain information

23

24

concerning the opposing party's case. A copy of the provisions of section 11507.6 of the

Government Code concerning such rights is included among the papers served.

25

26

PURSUANT TO SECTION 11507.6 OF THE GOVERNMENT CODE, YOU

ARE HEREBY REQUESTED TO:

1. Provide the names and addresses of witnesses to the extent known to the

Respondent, including, but not limited to, those intended to be called to testify at the hearing, and

1



1

2

Provide an opportunity for the Complainant to inspect and make a copy of any of2.

the following in the possession or custody or under control of the Respondent:

3

4

A statement of a person, other than the Respondent, named in the initiala.

administrative pleading, or in any additionalpleading, when it is claimed that the act or

omission ofthe Respondent as to this person is the basis for the administrative5

6 proceeding;

7

8

A statement pertaining to the subject matter ofthe proceeding made by anyb.

party to another party or persons;

9

10

c. Statements of witnesses then proposed to be called by the Respondent and

of other persons having personal knowledge ofthe acts, omissions or events which are the

basis for the proceeding, not included in (a) or (b) above;11

12 d. All writings, including but not limited to reports of mental, physical and

13

14

blood examinations and things which the Respondent now proposes to offer in evidence;

e. Any other writing or thing which is relevant and which would be

15

16

admissible in evidence, including but not limited to, any patient or hospital records

pertaining to the persons named in the pleading;

17

18

f. Investigative reports made by or on behalf of the Respondent pertaining to

the subject matter of the proceeding, to the extent that these reports (1) contain the names

and addresses of witnesses or of persons having personal knowledge of the acts,19

20 omissions or events which are the basis for the proceeding, or (2) reflect matters

perceived by the investigator in the course of his or her investigation, or (3) contain or21

22 include by attachment any statement or writing described in (a),l.0 (e), inclusive, or

summary thereof.23

24 For the purpose of this Request for Discovery, "statements" include written

statements by the person, signed, or otherwise authenticated by him or her, stenographic,25

26 mechanical, electrical or other recordings, or transcripts thereof, of oral statements by the person,

and written reports or summaries of these oral statements.27

28 1/
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YOU ARE HEREBY FURTHER NOTIFIED that nothing in this Request for

Discovery should be deemed to authorize the inspection or copying of any writing or thing which

is privileged from disclosure by law or otherwise made confidential or protected as attorney's

work product.

Your response to this Request for Discovery should be directed to the undersigned

attorney f9r the Complainant at the address on the first page of this Request within 30 days after

service of the Accusation.

Failure without substantialjustification to comply with this Request for Discovery

may subject the Respondent to sanctions pursuantto sections 11507.7 and 11455.10 to 11455.30

of the Government Code.

DATED: May 3, 2005

3

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 -' :;,; ',,;,.

19

20

21

22

23

24

25

26

27

28



DECLARATION OF SERVICE BY CERTIFIED MAIL

In the Matter of the Accusation
Against:

AndrewB. McGarity, Ph.D. No. : W289

I, the undersigned, declare that I am over 18 years of age and not a party to the within cause;
my businessaddressis 1422HoweAvenue,Ste.22, Sacramento,California95825. I serveda true '

copy of the attached:

STATEMENT TO RESPQNDENT; ACCUSATION; GOVERNMENT CODE SECTIONS 11507.5,
11507.6 AND 11507.7; NOTICE OF DEFENSE (2 COPIES); REQUEST FOR DISCOVERY AND
DISCIPLINARY GUIDELINES

. by mail on each of the following, by placing same in an envelope (or envelopes) addressed
(respectively) as follows:

NAME AND ADDRESS

Andrew B. McGarity, Ph.D.
1269 Hopewell Church Road
Blackstock, SC 29014

Jane Zack Simon
Deputy Attorney General
Office of the Attorney General
455 Golden Gate Avenue, Ste. 11000
SanFrancisco,CA 94102.

CERTNO.

700208600004 12196408

Each said envelope was then, on May 11, 2005 , sealed and deposited in the United States
mail at Sacramento, California, the county in which I am employed, as certified mail, with the
postage thereon fully prepaid, and return receipt requested.

I .

Executed on, May 11, 2005 , at Sacramento, California. ..

I declare under penalty ofpeIjury under the laws of the State of California that the foregoing is true'

and correct. j

t/1f~~
DECLARANT
Kathi Burns
Enforcement Coordinator
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. Complete items 1, 2, and 3"Also complete
item 4 if Restricted Deliveryis desired.

. Print your name and address on the reverse.
so that we can return the card to you.

. Atta<jihthis card to the back of the mailpiece,
or onithe front if space permits. J::i .

Addressed to:

.~ ,2
&0 j

I4/iDQ--
'Andrew B. McGarity, Ph.D. ~PSh
1269 Hopewell Church Road:

- Blackstock, SC 29014

2005

3. Se~iI5e Type
-~ Certified Mail

/ 0 Registere<;J
0 Insured Mail

0 Express Mail

0 Return Receipt for Merchandise
0 C.O.D.

4. Restricted Delivery? (Extra Fee) 0 Yes
- ..,. ..

7002 0860 0004 1219 640~ .

PS Form -3811 , August 2001 Domestic Return Receipt

C/5IlJ3QQLj ~C02-M-1540



BOARD OFPSYCHOLOGY
DEPARTJ\.1ENTOF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation

Against:

Respondent.

)
)
')
)
) NOTICE OF DEFENSE
) (Gov. Code Sections 11505& 11506)
) .

)
)

No. W289
Andr.ewB. McGarity, Ph.D.
License No. PSY 7509

I, the undersigned, the respondent named in the above-entitled proceeding, hereby
acknowledge receipt of a copy of the Accusation, Statement to Respondent, Government Code
sections 11507.5, 11507.6 and 11507.7, and two copies of a Notice of Defenseo

Ih

"

b
l{,N8T t h

..' °
d d

.. dfi there y reques a earmg m sal procee mg to permIt me to present my e ense to e
charges contained in s'aidAccUsation.

DATED:

Andrew B. Me Garity
RR1
1269HopewellChurchRd.
Blackstock,SC 29014

Respondent's Signature
,/

Respondent's Mailing Address

Telephone No. ( )80 3 . mI a- 'J../!JC;

Check off appropriate statement

.J-a.m repre:S,..d.ltcd by ~()lm.::"'l who.::", n~e aJilic':.imd t-ck0~ol..l(, uuJ:TIber !'Orp

"" .~ Sho Ml bdu \V
- CJH£~f. ;) I--c't::..C t) AI'S / tJg:~ ~I?;O ,-

;tv\r c/l,l./JZ/)/8.A.J/I-1-AIC£.A/S$. 15 l AI A-;tJ f',,U;feilv£. ..) s?-J15rus j r /#t1I8 i./& T
l/(jfc:--/l E~. tJ I AJ cl/i. I r-CJIt!!...'.~ ?/IffJ 7 /& y~" Z /-A'I~v.£- ,VO .;4{'~~

']b ~tI<2,/!- /)t!f/e-'i7C£. A-e1"17'/J /f;t/rJ u;(,l4~~.s77MJ):J .~ .My

A-lc-c1JSz ~{A.'- tft~~F /,r/:M?c, Xw/4 ,Q~£E~r1-S2 #VJ,~£TtJ1'i:J
'17 /f/1A-1;/j-4JP/~-r7f£ flU57DOY £C/A/. )~?j?t!)ffl1~iJ jAJ.I«c;: bJ 6c? uJ4tf7 c?f~~V I am not now represented by counsel. If and when counsel is retained, YJV/()'2,

. i~ediate noti~cationofthe attorney'sname,address,andtelephonenumber f! IbItJ2.A
WIllbe filed WIthyou so that counselwill be on record to receive legal I
notices, pleadings, and other papers,
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1

2

BILL LOCKYER, Attorney General
of the State of California

JANE ZAC K SIMON, State Bar No. 116564
Deputy Attorney General

California Department of Justice
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5544
Facsimile: (415) 703-5480

Attorneys for Complainant

3

4

5

6

7

8

BEFORE THE -

BOARD OF PSYCHOLOGY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
9

10 In the Matter of the Accusation Against: Case No. W289

11

12

ANDREWB. McGARITY,Ph.D.
1269HowewellChurchRoad
Blackstock,SC 29014 NOTICE OF HEARING

[Gov. Code § 11509]

Hearing: October 6, 2005
13

14
License No. PSY 7509

Respondent.
15

16

17

18

YOU ARE HEREBY NOTIFIED that a hearing in this matter will commence on

Thursday, October 6,2005 at 9 :30 a.m. before an Administrative Law Judge at

19

20 Office of Administrative Hearings
1515 Clay Street, Suite 206
Oakland, California 94612.21

22

23

24

The hearing will be conducted before the BOARD OF PSYCHOLOGY by an

Administrative Law Judge of the Office of Administrative Hearings, upon the charges made in

25

26

Accusation No. W289 served upon you.

If you object to the place of hearing, you must notify the presiding officer within

27

28

ten (10) days after this notice is served on you. Failure to notify the presiding officer within ten

(10) days will deprive you of a change in the place of hearing.

1

,-/



1

2

You may be present at the hearing. You have the right to be represented by an

attorney at your own expense. You are not entitled to the appointment of an attorney to represent

3

4

you at public expense. You are entitled to represent yourself without legal counsel. You may

present any relevant evidence, and will be given full opportunity to cross-examine all witnesses

5

6

testifying against you. You are entitled to the issuance of subpoenas to compel the attendance of

witnesses and the production of books, documents, or other things by applying to the Office of

7

8

Administrative Hearings, 1515 Clay Street, Suite 206, Oakland, California 94612; telephone:

(510) 622-2722.

INTERPRETER: Pursuant to section 11435.20 of the Government Code, the9

10 hearing shall be conducted in the English language. If a party or a party's witness does not

proficiently speak or understand the English language and before commencement of the hearing11

12 requests language assistance, an agency subject to the language assistance requirement in section

11435.15 of the Government Code shall provide a certified interpreter or an interpreter approved13

14 by the administrative lawjudge conducting the proceedings. The cost of providing the

interpreter shall be paid by the agency having jurisdiction over the matter if the administrative15

16 law judge or hearing officer so directs, otherwise by the party for whom the interpreter is

provided. If you or a witness require the assistance of an interpreter, ample advance notice of17

18 this fact should be given to the Office of Administrative Hearings so that appropriate

arrangements can be made.19

20 CONTINUANCES: Under section 11524 of the Government Code, the agency

may grant a continuance, but when an administrative lawjudge ofthe Office of Administrative21

22 Hearings has been assigned to the hearing, no continuance may be 'granted except by him or her

or by the presiding Administrative Law Judge for good cause. When seeking a continuance, a23

24 party shall apply for the continuance within ten (10) working days following the time the party

discovered or reasonably should have discovered the event or occurrence which establishes good25

26 cause for the continuance. A continuance may be granted for good cause after the ten (10)

working days have lapsed only if the party seeking the continuance is not responsible for and has27

28 made a good faith effort to prevent the condition or event establishing the good cause.

2



1

2

Continuances are not favored. If you need a continuance, immediately write or

call the Office of Administrative Hearings, 1515 Clay Street, Suite 206, Oakland, California

3 94612; telephone: (510) 622-2722.

411 DATED: July 6, 2005
5 BILL LOCKYER, Attorney General

of the State of California
r'\.
\ .
\."-

6

7

8

9 Attorneys for Complainant

10

11
***JZS

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3



DECLARATION OF SERVICE BY CERTIFIED MAIL AND FIRST CLASS MAIL
(Separate Mailings)

In the Matter of the Accusation Against: ANDREW B. McGARITY, Ph.D.
Case No. W289

I declare:

I fIl employed in the Office of the Attorney General, which is the office of a member of the
C!lifornia State Bar at which member's direction this service is made. I am 18years of age or
cjder and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On August 8, 2005, I served the attached

NOTICE OF HEARING by placing a true copy thereof enclosed in a sealed envelope as
certified mail with postage thereon fully prepaid and return receipt requested and another true
copy of the NOTICE OF HEARING was enclosed in a second sealed envelope as first class
mail with postage thereon fully prepaid, in the internal mail collection system at the Office of the
Attorney General at 455 Golden Gate Avenue, Suite 11000, San Francisco, CA 94102,
addressed as follows:

ANDREW B. McGARITY, Ph.D.
RRI
1269 Hopewell Church Road
Blackstock, SC 29014

Certified Mail No.

~~'!~1..~~g!J!!~:~~,~.~~15!~'~~Mi:11;~~~';;.ii;,~r
.'- .7160 39019848 5186;8761

(
\

I declare under penalty of peIjury under the laws of the State of California the foregoing is ~e
andcorrectandthat this declarationwasexecutedon August8, 2005,at SanFrancisco, ,

California.

Carmen Choy

Typed Name

~.~.
Signature
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11-2..A'1ic.w.N.l!mb~r . -.~.,
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~ 3.. Service Type CERTIFIEDMAIL~ .

~ 4. RestrictedDelivery?{Exl{&.feej
r. 1. Article Addressed to:
~
Po
~n

D. Ifdellvery.addressdifferent from Item 11.

~YES,. enter delivery ad~ress below:

. D Agent
D Addressee
Dyes
DNo

DYes
a.

l \ANDREW B. McGARITY, Ph.D.
RR1 .

1269Hopewell Church Road
Blackstock, SC 29014

SF200S200005

PS Form 3811, July 2001

. ~

..'.

..fjJ~~?SimOJ1P"-'

Domestic Return Receipt

,
./ l

3.':.".. ...-....-

11bO 3901 9&4& 51&b 61b1

I

l
I

i
\ TO:
~
I, ANDREW B. McGARITY, Ph.D.

\ RR1 .

\ 1269Hopewell Church Road
\ Blackstock, SC 29014
i
I
I
i SENDER: Jane Zack Simon
I
i
! REFERENCE: SF2005200005, .
~
.~
.~
I PSForm3800.June2000

-

-~-~,.,
j,
\

c,,'-'- -.--........--.

i RETURN
postage

I
i RECEIPT CertifiedFee

! SERVICE

t
Return Receipt Fee

i
Restricted Delivery

i Totalpostage & Fees

I
! US postal SaNiee

POSTMARK OR DATE

I, Receipt fori
I
: Certified ,Mail
i
I No'InsurancecoyerageProvided

Do Not Use for InternationalMail --- .....--........---...--....--......--....--.-.
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STATE OF CALIFORNIA -STATE AND CONSUMER SERVICES AGENCY ARNOLD SCHWARZENEGGER. Governor

~ tateof
CaJifomia

Department 01
BOARD OF PSYCHOLOGY

1422 HOWE AVENUE, SUITE 22
SACRAMENTO, CA 95825-3200

(916) 263-2699
www.psychboard.ca.gov

Consumer
Affairs

STATE OF CALIFORNIA

BOARD OF PSYCHOLOGY

I, THOMAS O'CONNOR, Executive Officer and official custodian of the records

of the Board of Psychology, do hereby certify that ANDREW B. MCGARITY, Ph.D. was

issued psychologist's license No. PSY 7509 by the Board on August 2, 1982, and said

license is valid, but became INACTIVE on August 24, 1998. Said license will expire

unless renewed on July 31, 2006. The address of record for said licensee is 1269

Hopewell Church Road, Blackstock, SC 29014.

I further certify that there has been no current or prior disciplinary action taken by

the Board against the above license.

DATED: April 14, 2005

::J;;;:::7J~
THOMAS O'CONNOR
Executive Officer

Ikjb
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--iLL LOCKYER, Attorney General
of the State of California

2 II JOSE R. GUERRERO
Supervising Deputy Attorney General

3 II JANE ZACK SIMON, State Bar No. 116564
Deputy Attorney General

4 IICalifornia Department of Justice
455 Golden Gate Avenue, Suite 11000

5 IISan Francisco, CA 94102-7004
Telephone: (415) 703-5544

6 IIFacsimile: (415) 703-5480

7 II Attorneys for Complainant

8

9

BEFORE THE
BOARD OF PSYCHOLOGY

DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

10
In the Matter of the Accusation Against: Case No. W289

11

12
ANDREWB. McGARITY,Ph.D.

CERTIFICATION OF COSTS:
DECLARATION OF .

JANE ZACK SIMON13

14
Psychology License No. PSY 7509

[Bus. & Prof. Code §125.3]
Respondent.

15

16

17

18
I, JANE ZACK SIMON, hereby declare and certify as follows:

1. I am a Deputy Attorney General employed by the California Department of
19

Justice (DOJ), Office of the Attorney General (Office). I am assigned to the Health Quality
20..

Enforcement Section in the Civil Division ofthe Office. I have been designated as the
21

22
representative to certify the costs of prosecution by DOJ and incurred by the Board of

Psychology in this case. I make this certification in my official capacity and as an officer of the
23

court.
24

25
2. I represent the Complainant, Jeffrey Thomas, Interim Executive Director

of the Board of Psych01goy (the "Board"), in this action. I was assigned to handle this case on or
26

27
around Apri125, 2005.

1//
28

1
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3. As the Deputy Attorney General assigned to handle this case, I perfonned

2 II, a wide variety oftasks that were necessary for the prosecution of this matter, including, but not

3

4

limited to (1) conducting an initial case evaluation; (2) obtaining, reading and reviewing the

investigative material and requesting further investigation, as needed; (3) drafting pleadings,

5

6

correspondence, memoranda, and other case-related documents; (4) consulting and/or meeting

with colleague deputies, supervisory staff, and client staff; (5) reviewing material received from

7

8

respondent; (6) attempting to settle the matter; and (7) preparing for hearing.

4. I am personally familiar with the time recording and billing practices of

9

10

DOJ and the procedure for charging the client agency for the reasonable and necessary work

perfonned on a particular case. Whenever work is perfonned on a case, it is the duty ofthe

employee to keep track of the time spent and to report that time on DOJ time sheets at or near the11

12 time ofthe tasks perfonned. Based upon the time reported through October 4, 2005, DOJ has

billed or will bill the Board for the following amount of time spent working on the above entitled13

14 case.

15

16

17

18

19

20 5. To the best of my knowledge the items of cost set forth in this certification

21 are correct and were necessarily incurred in this case.

22

23

I certify under penalty of peIjury under the laws of the State of California that the

foregoing is true and correct. Executed on October 5, 2005, in the City of San Francisco,

24 II California.

25

26

27

28

2

Employee/ Fiscal No. of Hourly Total
Position Year Hours Rate Charges

Jane Zack Simon
Deputy Attorney General 2004-2005 1.50 $139.00 $208.50

2005-2006 3.25 $146.00 $474.50

TOTAL: $683.00


